Commentaries

Enough about Barriers and Fear Already-The Pain Community Needs to be Proactive and Take Steps to Stop the "Roulette Wheel"
I read Jung and Reidenberg's article, Physicians Being Deceived , several times, and each time I had a different reaction to it. While I respect the authors and their efforts to tackle tough issues relating to the use of controlled substances to treat pain, Jung and Reidenberg's article troubles me because it oversimplifies critical issues. As discussed below, I believe the authors' oversimplification of critical issues may well contribute to the fear and prescribing barrier they reference. I suggest individual physicians and the pain community as a whole must say "enough already to barriers and fear" and take back their turf and medical decision making by focusing on proactive measures designed to improve the clinical process, integrate law and medicine in terms of balanced pain policy, and protect patient access to pain management. My commentary builds upon Jung and Reidenberg's ultimate and valid suggestion that physicians must document carefully the legitimate medical reason for their decision to use opioids with any patient.
Jung and Reidenberg do not give readers any supporting facts from Ziegler's survey and oversimplify its results, even ignoring that overall most prosecutors would have referred the case involving the chronic, noncancer pain patient to the licensing board; they do not discuss the facts of the Drug Enforcement Administration undercover cases, and they rely on the not so reliable media when arguing about criminal intent issues, thereby making it seem as if the "should have known" arguments by prosecutors are good enough to throw doctors in jail. Jung and Reidenberg argue that while doctors "must make every reasonable effort to confirm the diagnosis and need for opioid therapy, allowance must be made for the fact that conscientious doctors can be deceived."
Legal Realities
The law does not allow a prosecutor to charge a physician for drug trafficking simply because that physician prescribed controlled substances to a person for the chronic treatment of noncancer pain. If a prosecutor builds a case on this theory alone, the defendant/physician would have many valid arguments back against the prosecutor for misconduct and related unethical behaviors. These arguments would likely include an avenue to recoup attorneys' fees and perhaps even damages.
Drug Enforcement Administration does not take action against physicians simply for prescribing opioids. The law allows authorities to use undercover officers in their investigations and the law scrutinizes the actions of those undercover officers, subjecting them (and the cases where they worked undercover) to strict penalties should a court find misconduct.
Jung and Reidenberg make a few references to patient evaluation efforts, but their comments overlook a number of current tools available to physicians to assess patient risk for abuse and diversion, and the role of drug testing and proper use of physical examinations and consultations/ referrals in the process of patient selection and ongoing care. Remember, the law does not require physicians to prescribe controlled substances on the patient's first visit, and that protecting patient access, physician discretion, and guarding against deception might mean saying "no" until more information is gathered during the patient evaluation phase.
A prosecutor may argue that the physician should have known that a patient (or more likely a group of patients) feigned pain to obtain a controlled substance. A defendant/physician may argue good faith prescribing to combat the "should have known" allegations. Good faith allowances require effort on the physician's part, including those cited by Jung and Reidenberg in their discussion of the Federation of State Medical Boards' Model Policy .
Prosecutors often, but not always, rely on medical experts when they charge physicians with drug trafficking. Assuming the medical expert is trained appropriately in pain management and intent on Commentaries being honest about the facts of the case, he or she would have to make an allowance for the possibility of deception-as that is a reality of the pain management profession. Thus, the law already makes several allowances related to the possibility of deception and other issues involving prescribing through the "good faith" defense and jury instruction.
Every Professional Faces the Potential of Deceptive Clients
Jung and Reidenberg correctly suggest that every profession faces the risk of deceptive individuals and situations, and every professional faces the choice of addressing these potentials by integrating professional practice boundaries and legal standards into clinical practice. Perhaps the fear of being deceived has led to overly punitive "one strike and you're out" policies,* which themselves provide a false sense of security because they respond to a potential threat as an uneducated law enforcement person would instead of in a manner called for by clinical standards of care. Physicians must take steps to be proactive and address all patients with equal fervor to determine the cause of the pain, the treatment for the pain, and whether the use of controlled substances is justified. By asking the patient to take part in the process, you are encouraging patient responsibility.
The Role of Other Stakeholders in Minimizing the Potential for Deception and Ensuring Quality Pain Management
Jung and Reidenberg's article only minimally touches on the role of other stakeholders in the deception problem, including the role of prior providers, pharmacists, health care benefit plans, law enforcement, state prescription monitoring programs, and patients. Physicians must learn how to take key phrases from federal and state pain law, regulations, and policy, and quote them back to health care benefit plans when these plans decline to approve services that are consistent with clinical standards of care and governing laws, regulations, and policies. Health care benefit plans and their medical and pharmacy directors may be liable for negligence if they do not approve services as promised or represented to plan beneficiaries or *There are obvious reasons to withdraw from the care of individuals who blatantly commit crimes, like altering or forging prescriptions, and so there are some times when "one strike" policies might be justified. members. Physicians must also learn to pay attention to letters sent by health care benefit plans. Some times these letters indicate the plan knew for months or even years that the patient was getting controlled substances from multiple physicians, but took no action to notify each individual physician of this fact (and the names and facts relating to the other physicians), claiming the Health Insurance Portability and Accountability Act prohibits such notification.
The Use of Standardized Patients
Jung and Reidenberg raise interesting points when they talk about standardized patient data. However, I suggest medical researchers state their purposes very clearly when conducting standardized patient studies, or any clinical standard of care study for that matter, so that data from studies do not end up as "witnesses" against the pain community. Overall, Jung and Reidenberg correctly call for allowances relating to the possibility that conscientious physicians will be deceived, but in the end it is each physician who writes their own story about their efforts-actions and words that balancing access to quality pain management with the duty to minimize the potential for abuse and diversion and supervise patients' use of the controlled substances the physician prescribes.
Stop the Roulette Wheel-Address Consequences to Improve Chronic Pain Management
Jung and Reidenberg reasonably ask the question "What should a conscientious doctor do that is reasonable to avoid being deceived?" In fact, it is this question that parlays physicians into a proactive role and this is exactly what is needed. The pain community must do something to stop the "roulette wheel" represented by the passing of socalled problem patients from provider to provider. Each time a provider kicks someone out of the practice for "bad behavior," they may be contributing to the deception problem. Again, it is time to focus the pain community's efforts on being proactive and finding ways to better address potential drug abusers and addicts, and those with coexisting psychiatric disorders. When physicians use existing tools and work to create others, the problem of deception is minimized and the quality of pain management improves. And, if you're not convinced of the ability of the pain community to reach the goals I describe above, then think of my suggestions as "job and reputation insurance."
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Summary
Doctor and other professionals will always face the threat of deception, and there are no guarantees that treating physicians will discover diverters. Fortunately, the law does not mandate perfection and leaves room for "reasonable doubt." The law requires the treating physician to follow professional standards of care and document his or her efforts. It will be hard for any prosecutor to argue or a jury to find that you "recklessly disregarded" your professional obligations if you have a general understanding of the Federation of State Medical Board's Model Policy for the Use of Controlled Substances for the Treatment of Pain , your state's specific position on prescribing for pain, and you prescribe and document properly.
Jung and Reidenberg's continued focus on how prosecutors and physicians, and deception and diversion, demonstrates the pain community's real needs: 1) improved education on professional expectations by both boards and law enforcement; 2) improved communication between health professionals and legal/regulatory professionals; 3) realistic documentation requirements and corresponding systems that incorporate clinical and legal expectations so that professionals can focus on patients instead of their paper trail; 4) more resources for patients and improved reimbursement levels that recognize the complexities of treating pain; and 5) new methods to draw both physicians and patients into their respective roles with the goal of long-term relationships and "no fear" pain management that strives for individualized care and improved quality of life. I hope you will take some of the tips made by Jung and Reidenberg, as well as those made by Ziegler and others commenting on their article, "Deceiving Physicians," and find a way to say "enough already"-I want my discretion back and my patients to have access to quality pain management representing balanced policy. The deceivers in the world will eventually show themselves and your hard work will pay off.
